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AN OVERVIEW OF THE MONITORED PROCEEDINGS
a) Main hearings monitored at county courts in the Republic of Croatia
In July and August 2009, monitors of the monitoring team of the Centre for Peace, Non-violence and Human Rights-Osijek, the Documenta, and the Civic Committee for Human Rights attended and reported on main hearings held in 3 crime cases.

Main hearings were held at 3 county courts, in Gospić (trial against the defendant Goran Zjačić accused for the crime in Frkašić II), Osijek (trial against the defendant Stojan Pavlović et al. accused for the crime in Popovac) and in Sisak (trial against Ivica Mirić accused for the crime in the Brezovica forest).  

At the Požega County Court, we monitored two re-opened proceedings (proceedings  against the defendant Bogdan Delić et al. accused for the crime in Koprivna near Požega and against the defendant Luka Ponorac et al. accused for the crime in Bučje), proceedings which were previously concluded with legally valid sentencing verdicts. Main hearings in those proceedings did not commence, witnesses were heard at an extra-trial hearing.

In 4 proceedings that are currently at the main hearing stage, not a single hearing was held during the reporting period (July - August 2009) and, because of the recess lasting for more than two months, the main hearings in those proceedings will have to start anew.

b) Monitored public sessions at the Supreme Court of the Republic of Croatia 
Not a single public session at the Supreme Court of the Republic of Croatia related to war crime cases was held in July and August. 

However, the proceedings for the crime at the Korana river bridge against Mihajlo Hrastov who was, following the hearing before the Supreme Court of the Republic of Croatia, sentenced to 8 years in prison by the first instance verdict for a criminal act of unlawfully killing and injuring enemy members referred to in Article 124 of the Basic Criminal Law of the Republic of Croatia (hereinafter: the OKZRH), continued at the Constitutional Court of the Republic of Croatia. 

Namely, since the Supreme Court of the Republic of Croatia, following a conducted hearing, failed to publicly pronounce the verdict on the basis of which the defendant was detained
, the Constitutional Court assessed as impermissible to order detention by a decision based on the verdict which was not made public and that the applicant (Mihajlo Hrastov) was thus denied the right to be introduced to the enacting terms and the reasons for issuing that particular verdict. Since a verdict produces legal effects only after it has been pronounced and published, which did not happen in this particular case, it was not possible to order detention pursuant to Article 102, paragraph 4 of the ZKP. 

The Constitutional Court determined that Mihajlo Hrastov thus had his constitutional rights violated and that he was entitled to a compensation and public apology for unlawful arrest for the period between 5 May (when he was placed in detention) and 30 June (when his defense lawyers received the written verdict). 

This decision by the Constitutional Court did not order Mihajlo Hrastov to be released from detention, taking into account the fact that written verdict by the Supreme Court was delivered to the parties before the decision by the Constitutional Court was issued. 

PROCEEDINGS IN WHICH FIRST-INSTANCE COURT VERDICTS (non-final verdicts) WERE PASSED DURING THE REPORTING PERIOD
During July and August 2009, 2 non-final first instance verdicts were passed:
1. In the repeated proceedings held at the Osijek County Court against the defendants Stojan Palović, Đuro Urukalo and Branko Berberović, members of Serbian military units, a verdict was published on 7 July which pronounced the defendants guilty of inhumane treatment of civilians, causing injuries against their bodily integrity and health, relocating civilians, applying measures of intimidation and terror, taking hostages, forcing civilians to serve in enemy armed forces, conducting illegal detentions and organizing forced labour in the village of Popovac in Baranja from August 1991 until the end of 1996. 

The defendant Pavlović was sentenced to 3 years in prison, the defendant Urukalo to 2 years and the defendant Branko Berberović to 1 year and 6 months for committing the criminal act of war crime against civilians referred to in Article 120, paragraph 1 of the OKZ RH.

The main hearing in this (repeated) proceedings commenced on 20 April 2009. A total of three court hearings were held so far. 

The defendants were at large. They were detained from 5 March 2003 until 8 April 2004.

2. In the proceedings held at the Sisak County Court against Ivica Mirić, a verdict was published on 26 August which pronounced the defendant guilty because, on 9 October 1991, as a member of the Sisak Police Administration reserve unit, having learned that Miloš Ćalić, a person of Serb ethnicity, was treated in Zagreb hospital, went to the Rebro Clinical Hospital in Zagreb together with two unidentified reserve unit members, Ilija Čakarić and an unidentified female person, waited for Miloš Ćalić and told him to come with them, then he drove Mr. Ćalić to the Brezovica forest where he, together with two unidentified police reserve unit members, dragged Mr. Ćalić out of the vehicle and then killed him with shots fired from an automatic rifle, whereby he committed the criminal act of war crime against civilians referred to in Article 120, paragraph 1 of the OKZ RH. He was sentenced to nine years in prison.

The main hearing commenced on 18 May 2009. A total of six hearings were held, including the hearing for publication of the verdict.  

The defendant has been detained since 5 March 2009. The detention order was extended after the publication of the verdict, since he was sentenced to a prison term exceeding five years.  

RE-OPENED PROCEEDINGS

In May of this year we noted the first case of re-opening of validly concluded proceedings, which occurred after the State Attorney's Office submitted a request for re-opening of criminal proceedings
, and we noted two more examples of such re-openings during the reporting period.  

Namely, by coming into effect of the new Criminal Procedure Act (NN, 152/08), in the section regulating extraordinary legal remedy of re-opening the criminal proceedings, it became possible for the State Attorney's Office to request re-opening of criminal proceedings against validly sentenced but unavailable persons under conditions stipulated by law, which was not the case so far.

At the Požega County Court, during the reporting period we monitored:

1. Re-opened proceedings against previously validly sentenced Bogdan Delić and Stevan Šteković, sentenced in absentia in 1993 to 8 years in prison because of the criminal act of war crime against civilians.

After the Požeško-slavonska Police Administration forwarded to the Požega County State's Attorney's Office (hereinafter: the Požega ŽDO) in February 2009 a report and the official minutes on the informative talks with the injured party Dubravko Klanfar, the Požega ŽDO submitted a request for re-opening of criminal proceedings. The ruling of the Extra-trial Chamber of the Požega County Court of 17 February 2009 permitted the re-opening of criminal proceedings.

In July, the injured party Dubravko Klanfar was heard at an extra-trial hearing. 

Then, the Požega ŽDO modified the indictment and Delić and Šteković were charged with the criminal act of armed rebellion referred to in Article 236 f of the KZ RH. 

The ruling of the Požega County Court dated 13 July 2009 suspended criminal proceedings against Bogdan Delić and Stevan Šteković pursuant to the General Amnesty Act.   

2. Re-opened proceedings against previously validly sentenced Luka Ponorac, Luka Nikodinović, Miodrag Simeunović and Rajko Dreković.

On 26 April 1993, the aforementioned persons were pronounced guilty at the Požega District Court and each of them was sentenced to 8 years in prison.
 

The stated verdict became legally valid in July 1993 when the Supreme Court of the Republic of Croatia denied the appeals lodged by the defendants' defense counsels and the District State's Attorney.  

In February 2009, the Požega ŽDO submitted a request for re-opening of the proceedings which was accepted by the Extra-trial Chamber of the Požega County Court. 

On 8 July 2009, the injured party Željko Makarun was heard at an extra-trial hearing and then the ŽDO modified the indictment. It charges the defendants that they brought the injured party Makarun to Bučje threatening him with firearms, whereby they committed the criminal act of armed rebellion referred to in Article 236 f. of the KZ RH.

On 13 July 2009, the Požega County Court suspended criminal proceedings against Ponorac, Nikodinović, Simeunović and Dreković pursuant to the General Amnesty Act. 

OTHER MONITORED TRIALS
A main hearing in the trial against the defendant Goran Zjačić is ongoing at the Gospić County Court. 

The defendant is charged that, from the beginning of May 1994 until 5 August 1995, as a member of the Military Police of the so-called RSK Army, while he was performing guard's duty in the prison located in the primary school building in Frkašić, tortured and inhumanely treated war prisoners (members of HV, HVO and BiH Army), whereby he committed the criminal act of war crime against war prisoners referred to in Article 122 of the OKZ RH.

So far, three court hearings have been held (3 and 4 June and 7 July). 

The defendant has been detained since 28 September 2008. According to the information available in the media, the defendant was apprehended during his visit to Vrhovine. 

�   Not a single court hearing took place in the trial held at the Vukovar County Court against the defendants Milan Tepavac and Ilija Vorkapić for the crime in Lovas, following the separation of the trial on 29 April 2009 in respect of the mentioned defendants from other defendants who are still at large and are being tried in absentia. According to the finding and opinion of the expert psychiatrist, the defendant Tepavac was temporarily incapable to attend hearings because of an illness.





In the trial held in absentia against the defendant Bogdan Kuzmić for the crime in Vukovar hospital, the last court hearing was held on 3 February 2009. It was announced that a new hearing would be scheduled in writing, however, no scheduling was made since then.





In the trial against the defendant Željko Čizmić held at the Osijek County Court (crime in Dalj), the main hearing will have to start anew. There were several recesses during this proceedings that lasted for more than two months, thus the main hearing had to start anew on several occasions. The longest recess lasted from December 2007 until May 2009.   





In the trial against the defendant Radoslav Čubrilo et al. (tried in absentia) for the crime in Lovinac, held at the Rijeka County Court, the last court hearing was held at the end of 2007. We have no information whether it is planned to schedule a hearing at all.





    


    


     


� Article 102, paragraph 4 of the ZKP-a reads: „When pronouncing a verdict, detention shall be ordered against the defendant who was sentenced to five years in prison or more.“





� Previously (in the first proceedings), the Osijek County Court Panel passed a verdict on 8 April 2004 which proclaimed the defendants Pavlović, Urukalo and Berberović guilty, while in case of the defendant Milan Šarić, charges were rejected following the modification of the indictment pursuant to the General Amnesty Act. In one section, the defendant Pavlović was acquitted of charges, as well. 





The defendant Pavlović was sentenced to 2 years and 6 months in prison, the defendant Urukalo to 2 years and 2 months and the defendant Berberović to 1 year and 6 months.  





However, in March 2008 the Supreme Court of the Republic of Croatia quashed the verdict by the Osijek County Court from April 2004 due to essential violation of criminal procedure provisions as the first instance court passed both the sentencing and acquitting verdict for the same act (it was the case of a  continuous criminal act), which made the enacting terms of the verdict incomprehensible and contradictory. 





� There was a large interest by the media and general public to monitor the main hearing in this case. This is the first proceedings at the Sisak County Court against a member of the Croatian formations charged (and sentenced) for a criminal act of war crime.


  


� This is a repeated proceedings against absent defendants Dragan Roksandić and Milan Korač (crime in Glina). 


 


� According to the announcements from March of this year, the State Attorney's office will submit requests for re-opening of criminal proceedings with regard to 89 persons validly sentenced to prison terms for committing criminal acts of war crimes. 





� The verdict of the Požega District Court No. K-31/93 dated 20 May 1993 pronounced the defendants Bogdan Delić and Stevan Šteković guilty, in absentia, of having violated the rules of the International Law at the time of armed conflict, taking a civilian (Dubravko Klanfar) hostage and unlawfully detaining him, whereby they committed the criminal act of war crime against civilians referred to in Article 120 paragraph 1 of the OKZ RH. Each defendant was sentenced to 8 years in prison. 


No appeal against the abovementioned verdict was lodged with the Supreme Court of the RoC. 





� They were pronounced guilty because they threatened Željko Makarun with arms and took him to the detention camp in Bučje where he was detained for 42 days, mentally and physically abused and, just like other detainees – civilians from Slavonia area, he was starved and beaten.  
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